
State Taxation Permitted on Product  
Awaiting Out of  State Transportation 
 
Marathon Ashland Petroleum v. Galveston Central Appraisal Dist., 
NO. 01-06-00531-CV, 2007 Tex. App. LEXIS 5289 (Tex. App.—Houston [1st Dist] 
July 6, 2007). 
 

M arathon owns an oil and gas refinery in Texas City, Texas where it produces pe-
troleum products for both instate and out-of-state customers.  Following the re-

fining process, Marathon segregates the petroleum products designated for out-of-state 
shipping into separate holding tanks where it remains for three to eight days before leav-
ing the refinery. 

After Marathon elected to have its inventory 
appraised for the 2004 tax year, the Galveston 
Central Appraisal District (GCAD) valued its 
inventory at $41,437,170.  This figure included 
$13,991,393, representing the total value of the 
petroleum product being held in the tanks 
awaiting out-of-state transportation. 
 
Marathon argued that by asserting a tax on its 
out-of-state products, GCAD violated the 
Commerce Clause of the United States Consti-
tution.  The trial court granted GCAD’s mo-

tion for summary judgment, holding that while the product had been designated for out-
of-state transportation, it had not yet entered into the “stream of commerce.” 
 
The court of appeals upheld the judgment of the trial court, relying on United States Su-
preme Court cases involving products that were “intended” for out-of-state transporta-
tion.  In those cases, the Court held that “because the [goods] had not yet begun a ‘final 
movement for transportation from the state of their origin to that of their destination,’ 
the Constitution provided no immunity from local taxation.”  The court of appeals con-
trasted these cases with one where oil loaded onto a ship bound for New Zealand, but 
had not yet departed, was found to be in the process of exportation, thereby invalidating 
a local tax on the goods. 
 
The court reasoned that Marathon still retained control over the goods within its tanks, 
and that control is “an important factor in determining whether the goods have begun 
the process of exportation” because Marathon could re-designate the destinations of the 
goods.  Intention, or designation, according to the court, were not synonymous with 
having entered the steam of commerce.  As Marathon’s product had not yet entered the 
stream of commerce, the tax assed by GCAD was held to be valid. 

Note:  This publication is intended for informational purposes only. Nothing in this document should be used by the reader as a source of legal advice or as a 
substitute for legal counsel.  If you have a question or comment about the publication, please contact Adam Green at agreen@spain-law.com.  If you know a 
colleague who might be interested in these topics, please feel free to forward the publication.                               © 2007 Spain Hastings Ward Carey & Chambers 
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